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1. INTRODUCTION

In 1990, in Pandori v. Peel Board of Education, [FN2] an Ontario board of inquiry was called upon to re-
solve a dispute concerning a school board policy banning the wearing of a kirpan, a ceremonial dagger worn by
Khalsa Sikhs. It held that the ban infringed the freedom of religion of the applicant students and teachers and re-
jected the school board defence that the wearing of a kirpan endangered public safety. The Ontario Divisional
Court refused to quash the decision, leave to the Ontario Court of Appeal was refused and there the matter
ended. Almost 15 years later a similar dispute occurred in Québec where the court of first record reached similar
conclusions. However, this time, the matter did not stop there and was appealed up to Canada's highest court. On
March 2, 2006, the Supreme Court of Canada struck down the Montréal school board ban on the wearing of a
kirpan in school in what has been described as “a ringing *84 defence of religious freedom.” [FN3] The reaction
of counsel for the Canadian branch of the World Sikh Organization was succinct: “I hope this decision will put
this matter to rest once and for all.” [FN4] However, not everyone saw this decision in the same positive light,
nor is counsel's hope that this matter has been resolved reflected in the reactions to this decision.

The Québec government response was terse and guarded, declaring that: it had taken official note of the
judgment; the government was reassured that it allowed school boards to take reasonable measures to provide
for security concerns while respecting freedom of religion; and, the decision would be scrutinized carefully by
each of the ministries concerned. [FN5] According to a report in the Montréal newspaper, La Presse, even this
response was slow in coming, as the mandate to issue a statement bounced from one government department to
another throughout the day. [FN6] The respondent school board reaction was equally laconic. It expressed its re-
action as one of “deception but respect,” while reserving its own decision as to how it would direct schools and
parents to implement the Supreme Court ruling. [FN7] The Francophone school board federation was mute on
the ruling, merely reproducing the school board's press release on its web site. [FN8] In contrast to the guarded
reactions of government and education officials, the general public was much less restrained.

An article in the online edition of La Presse invited readers to comment on the case. At the time of writing,
745 readers had responded. [FN9] No attempt has been made to categorize their comments, let alone analyze
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them. However, it was reported that out of 3,734 respondents to a La Presse survey, 87% were opposed to the
decision and only 9% were in favour. [FN10] The following provides a flavour of the responses to this article:

If the Supreme Court is not up to doing its job, then remedial action should be quickly undertaken ....
I am not a racist but I believe that people who come here *85 should conform to our ways of doing things.
I say NO to the wearing of the KIRPAN and all arms in school. We already have enough problems in our
schools .... We should immediately return to our fundamental values: a safe environment for a calm spirit.
[FN11]

It is fine to complain about this decision but simply TO REACT is not enough, we must ACT! Let's
look at the reactions following this decision, the vast majority are opposed to it. What are we waiting for
to protest, sign petitions, oblige our governments to respect the opinion of the vast majority. Too much is
too much! WE NEED TO ACT! [FN12]

I think that the judges of the Supreme Court have erred. We have a non-denominational school sys-
tem in Québec. Why then accept distinctive religious symbols in our schools? [FN13]

Catholic religious instruction has been removed from our schools in recent years. With it almost all
our religious symbols have also disappeared. I do not understand why the symbols of our religion, even if
less and less practised, should be forbidden in our schools while the symbols of other religions accepted.
[FN14]

It is delicate to react to this situation but I believe that the Charter of Human Rights and Freedoms
tends to favour the minority to the detriment of the majority. [FN15]

This judgment is disgusting. The Supreme Court is in the process of selling Canadian values to for-
eigners. It is time that Québec separated from these judges named by the federal government. [FN16]

I am outraged by the stupidity of the comments submitted. Are you truly aware of the content of the
judgment? There are severe restrictions on the wearing of the kirpan that provide maximum security. To
invoke security is only an excuse for paranoia about other religions and cultures. I support and congratu-
late Rima Elkouri for her wisdom. [FN17]

While these comments are not presented as a representative sample of those submitted, they serve to illus-
trate the high level of feeling that this ruling has generated in Québec. They also provide evidence that even if a
vast majority of respondents oppose the judgment, they do so for very different reasons. Some are simply con-
cerned with school safety; others are resentful of any privileges granted to immigrants. Some bemoan the loss of
the denominational school; others see a threat to the newly won *86 secular school. Still others see one more
reason for an independent Québec.By contrast, a minority applaud the judgment as a reflection of their vision of
Québec society. All of these reactions must be viewed in light of the context that provides the background to the
Multani case.

2. BACKGROUND

In an earlier comment on the appellate decision in this case, I stated that it was significant in at least two
senses, one retrospective, the other prospective.

Looking back from the case, one is struck by the historical context of a dual-denominational school
system that has now been recast in a linguistic mould. Looking ahead, one wonders about the extent to
which the next generation of human rights cases will have to confront reasonable limits invoked in the
name of security in a post 9/11 world. [FN18]

The following provides a synopsis of the historical context of this case. [FN19] I will deal briefly with the
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wider context of this case--human rights in a security-conscious world--in the concluding section of this com-
ment.

Religion has been a predominant feature of Québec education from the early days of New France and led to
the so-called ‘Confederation compromise’ over education in 1867. [FN20] The denominational education system
was strengthened in post-Confederation legislation that did not change significantly until the ‘Quiet Revolution’
of the 1960s and remained in force until the end of the twentieth century. However, only two denominations
were recognized: Roman Catholicism and Protestantism, which came to embrace all other Christian denomina-
tions. Adherents of all other religious faiths were treated as ‘others,’ which amounted to constitutionally per-
missible discrimination. [FN21] When the break with tradition finally occurred, it happened sharply and quickly,
but with some exceptions.

*87 It began in 1997 with a constitutional amendment to completely abrogate constitutionally protected de-
nominational rights in Québec, followed in 1998 by legislation to implement language-based school boards in
1999-2000. However, despite significant changes to the governance of schools enacted by other legislation, their
previous denominational status remained unchanged, and discrimination on the basis of religion also continued
in relation to compulsory moral and religious instruction (“MRI”) courses.

No discriminatory provision could now claim constitutional immunity and therefore violated both the Cana-
dian Charter of Rights and Freedoms, [FN22] and the Québec Charter of Human Rights and Freedoms. [FN23]
However, they were allowed because Québec had previously enacted ‘override’ provisions in all relevant legis-
lation. [FN24] Rather than deal with these vestiges of denominational privilege, the Minister appointed a Task
Force, chaired by Professor Jean-Pierre Proulx, whose final report remains timely today, given the comments
cited above concerning the Multani case:

Pluralism constitutes a challenge not just for the structure of the education system, but also for safe-
guarding diversity while ensuring the continuity of social ties between citizens. Québec schools clearly
have a major role to play in seeking a balance between the development of individual identities and a new
openness toward pluralism ....

[D]ecisions made at the end of the democratic process will be consistent with the normative restric-
tions imposed by individual rights ... to ensure that the majority will not make decisions that are detri-
mental to human rights, except in very serious and exceptional circumstances. [FN25]

Following the report of the Proulx Task Force, the Government began moving incrementally to deal with re-
sidual discrimination. Legislative changes were made in 2000 to eliminate denominational status for any public
school. [FN26] The more contentious issue, MRI courses of study, is *88 still, six years later,
‘work-in-progress,’ due in large measure to considerable pressure from parents, supported by section 41 of the
Québec Charter:

Parents or the persons acting in their stead have a right to require that, in public educational establish-
ments, their children receive a religious or moral education in conformity with their convictions, within
the framework of the curricula provided for by law.

This guarantee exceeds what is expected by international normative standards for the protection of freedom
of religion and non-discrimination on the basis of religion. [FN27] Thus, if the government removed override
protection, it would be forced to provide MRI courses for all faiths, to avoid a charge of discrimination. The al-
ternative, to eliminate all such courses from the curriculum, was not a viable option, as parents could invoke
their right under section 41. The obstacle has only recently been removed, by amending section 41, as had been
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recommended by Québec's human rights commission. [FN28] Section 41 now reads as follows:

Parents or the persons acting in their stead have a right to give their children a religious and moral
education in keeping with their convictions and with proper regard for their children's rights and interests.
[FN29]

The legislation that incorporated this amendment will eliminate all provisions of a denominational nature as
of July 1, 2008, including the abrogation of the override provisions. On that date, the reform of education to re-
move denominational discrimination from Québec legislation will finally be complete. The fact that this will
have taken more than a decade since the constitutional amendment of 1997 indicates the attachment to the past
that many Québecers have and the difficulties faced by those who advocate for open pluralistic schools. It
should not be surprising, therefore, to learn that the government has been cautious with respect to its policy on
‘interculturalism,’ Québec's version of multiculturalism. *89 Although apparently not officially defined, this
term is understood to mean:

a social contract as one where Anglophones and other cultural communities are invited to accept their
responsibilities in the development of Québec culture and in the establishment of the French language. At
the same time, the Government promises to respect minorities, contribute to their development and foster
their contribution to French culture. [FN30]

Access to English schooling in Québec is based on parental language of instruction, as stipulated in “Bill
101,” the Charter of the French Language. [FN31] Bill 101 was designed to halt the admission of immigrant
children to English language schools and bring about the integration of immigrants into the mainstream Franco-
phone community. The combined impact of Bill 101 and the secularization of the school system have trans-
formed majority Francophone schools from uni- to multi- lingual, religious and cultural institutions. Thus, the
legislation that is intended to protect French language and culture “is responsible for bringing the Francophone
community face to face with cultural pluralism.” [FN32] From a policy perspective, Québec has tried to navigate
between the Charybdis of pluralism, with its threat to the protection of Québec's identity, and the Scylla of a
closed society, with its threat to immigrant populations. The government's answer to this policy dilemma in the
education context is integration:

Integration ... may be defined as a long-term multidimensional adaptation process, which is distinct
from assimilation, the overall adoption of the host society's culture and fusion with the majority group.
The process of integration, which involves accepting elements of the immigrants' cultural identity of ori-
gin and in which the achievement of proficiency in the language of the host society plays an essential role,
is only complete when the immigrants or their descendants participate fully in all aspects of the com-
munity life of the host society and feel a sense of belonging in that society. [FN33]

This policy is characterized as a “two-way street” which “demands openness to diversity and the application
of appropriate policies by the *90 social and educational milieu that receives them.” The central quid pro quo of
this openness for immigrants is their proficiency in French, “the language of instruction and public life.” Fur-
thermore, they are expected to “assimilate the social codes in order to establish meaningful relations with their
classmates and participate in the life of the community.” [FN34] The other aspect of this policy is intercultural
education:

Intercultural education ... refers to any educational measure designed to foster awareness of the di-
versity--notably, ethnocultural diversity--that characterizes the social fabric and to develop skill in com-
municating with people from various backgrounds, as well as attitudes of openness, tolerance and solidar-
ity ....
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The object of intercultural education is not to convey knowledge about cultures ... but rather to foster
a better understanding of culture in pluralistic societies. [FN35]

The Policy also recognizes the need for reasonable accommodation of differences as well as the resistance to
these demands:

The diversity of beliefs and values, whether originating in religion, culture or personal opinion, can
result in the formulation of demands by students or parents for exceptions to an educational institution's
rules. These requests generally concern observance of religious obligations and practices, but may also re-
flect concepts of school, learning, discipline and children's rights, linguistic usage, and the status and
roles of men and women.

However, ... school staff ... worry about the possible contradictions between accommodations the
educational institution reaches and the basic values it is supposed to instill in its students. In Québec and
Canada the law provides certain guidelines for the recognition of pluralism and the exercise of rights and
freedoms, such as the need to reconcile the various laws and the state's recognized responsibility to en-
force the law in ways that serve the general interest. [FN36]

It is possible to view this policy as a cynical attempt to make just enough concessions to the immigrant pop-
ulations so they will blend into mainstream (i.e. Francophone) Québec society. However, the tensions referred to
in the passage quoted above are real. Thus the policy can be viewed as a genuine attempt to bridge the ethnic di-
vide. This is the view espoused by Mc Andrew who also asserts that this policy reflects an evolution in attitude
toward diversity. However, she also states that the policy rarely takes cultural and religious diversity into ac-
count as a means to redress power imbalances within the school community. [FN37] The four-year plan of ac-
tion (1998-2002) that accompanied the policy provided for *91 an evaluation of the extent to which the plan -
and by implication the policy - had succeeded. [FN38] No such evaluation has ever been undertaken and the
latest ministerial report states that the time frame for implementation has been extended. The reasons stated are a
delay in allocating funds, the difficulties in effecting both the necessary partnerships and agreements between
school boards and other agencies, and the various implementation measures themselves. [FN39]

In the absence of any evaluative data, [FN40] one must rely on other ‘indicators' to judge the success of gov-
ernment policy. First, one might consider the controversy that arose over the wearing of the Islamic veil, or
hijab, in Québec schools. As reported in the previous comment, considerable debate ensued when a secondary
school in Montréal refused to allow one of its female students, a convert to Islam, to wear the hijab, ostensibly
because it violated the school's dress code. The conflict never resulted in a court case because the student with-
drew and enrolled in another school. However, public attention to this issue led to a discussion paper published
by the Québec human rights commission. [FN41] Rejecting the presumption that young women were forced to
wear the hijab, the Commission stated that that school dress codes must seek reasonable accommodation with
Muslim students. Reasonable limits for reasons of safety could be invoked (e.g. physical education courses and
laboratory activities), provided the risks to safety were real and not just presumed.

The comments cited above regarding the Multani case provide an indicator of public attitudes. Another can
be found in the stance taken by the government in this case, without whose intervention, the case would never
have proceeded beyond the trial level.

*92 3. THE KIRPAN IN SCHOOL: SETTING ‘REASONABLE LIMITS' TO RELIGIOUS FREEDOM

(a) Disagreement, Consent and Appeal
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Gurbaj Singh Multani, a Khalsa Sikh, was, when this case began, a student in a French language school in
Montréal. The case began when the kirpan which he was wearing under his outer clothes accidentally fell in the
school yard. The principal informed him that he was not allowed to bring the kirpan to school. The school board
subsequently agreed to a request from the family that Gurbaj be allowed to wear the kirpan at school, provided
that the flap sealing the kirpan in its sheath was sewn securely, a device that could be inspected at any time by
the school administration.

The school governing board refused to agree to this compromise, stating that it contravened the school's
rules and regulations concerning dangerous and forbidden objects. It appears that the parents appealed this de-
cision to the school board. The school board, ignoring its own agreement, upheld the decision of the school,
causing the family to seek an interlocutory injunction and a declaratory judgment that the plaintiff had the right
to wear the kirpan at school. The court granted the injunction and subsequently endorsed a new agreement
between the parties that allowed Gurbaj to wear the kirpan to school in accordance with the following condi-
tions:

• that the kirpan be worn underneath his clothes;

• that the scabbard containing the kirpan be made of wood, not metal, thereby eliminating its of-
fensive character;

• that the kirpan be placed in its scabbard, wrapped in a secure manner ...;

• that school staff may, in a reasonable manner, verify that the above conditions are respected;

• that the plaintiff may not at any time withdraw the kirpan from its scabbard and that its loss
must be reported immediately to school authorities;

*93 • that the failure by the plaintiff to observe any of the conditions of this judgment shall cause
him to lose the right to wear the kirpan at school. [FN42]

However, prior to this ruling being handed down, counsel for the Attorney General for Québec intervened on
the basis of ‘public order,’ [FN43] stating: “I have received a very precise mandate, to put the following position
of the Attorney General before the Court: The Attorney General has zero-tolerance for knives in school, and that
includes a kirpan. That is the only representation I have to make.” [FN44] Although this last-minute intervention
did not change the outcome at trial, it set the stage for the appeal, which presumably was its intended outcome.

On appeal, the school board denied that there had been any agreement on the measures of accommodation
included in the trial decision, a claim that was accepted by the Court of Appeal. [FN45] In any event, the Court
of Appeal considered the case to be a matter of public order not susceptible to being foreclosed from appeal by a
settlement between the parties. [FN46]

The Court of Appeal first dealt with the standard of review that ought to be applied with regard to the de-
cision of the school board. For reasons that will be discussed below (section b), it decided that the intermediate
standard of reasonableness was appropriate. The court held that the school board decision infringed the
plaintiff's freedom of religion. The case therefore hinged on whether its decision could be construed as a reason-
able limit under the Canadian Charter or the Québec Charter. In other words, did concerns over school safety
warrant restricting the plaintiff's freedom of religion. Again, for reasons that will be discussed below (in section
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c), the Court of Appeal decided that this limit was reasonable and set aside the trial decision.

The Supreme Court of Canada, having agreed to hear the case, had three issues to decide: What was the ap-
propriate standard of review of the school board decision? Did this decision infringe the plaintiff's right to free-
dom of religion or equality under the Canadian Charter or the *94 Québec Charter? If so, can the infringement
be justified as a reasonable limit under the Canadian Charter or the Québec Charter? [FN47]

(b) Standard of Judicial Review

Determining the standard of review speaks directly to the level of discretion which bodies like school boards
should enjoy, which is especially relevant to assuring human rights in a school setting. The Court of Appeal,
with reference to Q. v. College of Physicians & Surgeons (British Columbia), [FN48] considered three possible
standards of review from the most stringent constitutional standard of correctness, through the intermediate ad-
ministrative law standard of reasonableness simpliciter, to the least stringent, patent unreasonableness, which al-
lows for the near exclusive determination of the decision-maker.

The Court of Appeal enunciated four factors identified by the Supreme Court of Canada in Dr. Q that should
be considered when assessing the degree of discretion that the legislature has granted a public body; in the
words of the latter, they are: (1) “the presence or absence of a privative clause or statutory right of appeal;” (2)
“the expertise of the tribunal relative to that of the reviewing court on the issue in question;” (3) “the purposes
of the legislation and the provision in particular;” and, (4) “the nature of the question - law, fact, or mixed law
and fact.” [FN49]

In this case, the enabling legislation is the Education Act, which contains no privative clause but which
provides a comprehensive legislative scheme for the exercise of authority by school boards and schools. While
noting that school authorities were entitled to some measure of deference, [FN50] the Court of Appeal recog-
nized that such deference must be tempered in cases of human rights, as stated in Chamberlain v. Surrey School
District No. 36:

Courts are well placed to resolve human rights issues. Hence, where the decision to be made by an
administrative body has a human rights dimension, this has *95 generally lessened the amount of defer-
ence which the Court is willing to accord the decision .... Different types of human rights issues do, to be
sure, play out differently. So the extent to which deference is lessened by the presence of a human rights
issue will vary from case to case. The relevant question should always be whether the courts have an ex-
pertise equal to or better than that of the board, relative to the particular human rights issue that is faced.
[FN51]

The Court of Appeal appeared to have decided that it had only to choose between the least strict and the in-
termediate standard and, given the direction provided in Chamberlain, opted for the intermediate standard of
reasonableness: that the court should not substitute its view for that of the school authority simply because it
prefers a different solution; but should only quash the decision if it is found to be unreasonable. [FN52]

The majority of the Supreme Court disagreed. Recognizing that judicial review might involve components of
both constitutional and administrative law, it stated unequivocally that: “The administrative law standard of re-
view is not applicable to the constitutional component of judicial review.” [FN53]

The rights and freedoms guaranteed by the Canadian Charter establish a minimum constitutional pro-
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tection that must be taken into account by the legislature and by every person or body subject to the Cana-
dian Charter. The role of constitutional law is therefore to define the scope of the protection of these
rights and freedoms. An infringement of a protected right will be found to be constitutional only if it
meets the requirements of s. 1 of the Canadian Charter. [FN54]

The majority went on to state that the review of such issues was subject to the most stringent standard of
correctness which is the only appropriate standard for assessing matters of constitutional law. [FN55] Although
all members of the Court agreed with the disposition of the case, *96 two minority opinions disagreed on the
standard of correctness adopted by the majority. [FN56]

According to Deschamps and Abella JJ., the administrative law standard was appropriate for two reasons:
the constitutional standard, which they equate with a section 1 analysis, is only appropriate to assess a norm of
general application, such as a statute or regulation, and it blurs the distinction between the principles of constitu-
tional justification and the principles of administrative law. [FN57] Lebel J. objected to resolving a case by
means of a section 1 analysis when it involves two competing constitutional rights, such the freedom of religion
of the plaintiff and the right of students and others to security, as guaranteed by section 7 of the Canadian
Charter. [FN58] However, the objection was hypothetical, as he subsequently stated that there was no evidence
of any breach of section 7 rights in this case. [FN59] The key issue in dispute, therefore, was the appropriateness
of the section 1 analysis, which will be considered below. [FN60]

(c) Freedom of Religion and Reasonable Limits

The first substantive issue in this case was whether the school board decision constituted an infringement of
the plaintiff's freedom of religion under section 2(a) of the Canadian Charter (or section 3 of the Québec
Charter). The Attorney General for Québec did not dispute the allegation; however, counsel for the school board
contended that the plaintiff's freedom of religion had not been infringed, because of the internal limits of section
2(a), namely, the “imperatives of public order, safety, and health, as well as by the rights and freedoms of oth-
ers.” [FN61] The Supreme Court, like the Court of Appeal, [FN62] recognized that “freedom of religion can be
limited when a person's freedom to act in accordance with his or her beliefs may cause harm to or interfere with
the rights of others.” [FN63] However,*97 as the Court of Appeal had done, the Supreme Court rejected any
contemplation of internal limits on the freedom of religion in favour of a section 1 analysis under the Canadian
Charter, provided that, as in this case, an infringement of the plaintiff's freedom of religion were proved.

(i) The Basis of Section 1: Limits Prescribed by Law

The formal basis of section 1 is the presence of a limit “prescribed by law.” [FN64] This seemingly straight-
forward principle has been the subject to much debate, often generating more heat than light regarding what can
and cannot be considered as ‘law’ for purposes of section 1. R. v. Therens first established that the phrase re-
ferred to a statute or regulation but also included actions that flow “by necessary implication from terms of a
statute or regulation or from its operating requirements.” [FN65] Thus, if an administrative decision limits a
Charter right on the basis of a statute which explicitly permits such a limitation, then the statutory authority will
be subject to section 1 analysis. However, the statutory limitation must not so vague that it is unintelligible.
[FN66] By contrast, if the statutory authority is contains no such explicit limit and confers discretion on state
actors, it must be read so as to conform to the Charter and the decision of the latter becomes subject to a section
1 analysis. [FN67] However, as a review of section 1 case law reveals, determining whether a limit is vague or a
state actor has discretion is far from straightforward. [FN68]
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In Multani, the majority of the Supreme Court first held that if delegated authority is not exercised in accord-
ance with its enabling legislation, then such a decision is not authorized by statute and cannot be considered as a
limit prescribed by law. Second, following Slaight Communications, if the decision flows from statutory author-
ity but the limit it creates arises from discretion rather than statutory direction then the decision itself *98 should
be subjected to a section 1 analysis. [FN69] It thus rejected the minority argument of Deschamps and Abella JJ.
that section 1 should only be applied “where a plaintiff is attempting to overturn a normative rule as opposed to
a decision applying that rule:”

With respect, it is of little importance to Gurbaj Singh -- who wants to exercise his freedom of reli-
gion--whether the absolute prohibition against wearing a kirpan in his school derives from the actual
wording of a normative rule or merely from the application of such a rule. In either case, any limit on his
freedom of religion must meet the same requirements if it is to be found to be constitutional. [FN70]

Deschamps and Abella JJ. frame their analysis of this issue in terms of their advocacy for the use of a single
administrative standard of review of administrative decisions (rather than a mix of constitutional and adminis-
trative standards, depending on the issue). They are convincing when they argue, contrary to what the majority
seems to believe, that the application of section 1 to administrative decisions is not a matter of settled law. Con-
sider, for example, the statement in Irwin Toy: “Where there is no intelligible standard and where the legislature
has given a plenary discretion to do whatever seems best in a wide set of circumstances, there is no ‘limit pre-
scribed by law’.” [FN71] This passage seems to contradict Slaight Communications, suggesting that in the ab-
sence of a clear limit in a statute or regulation, no such limit can be conferred by administrative decision.
However, they are not as convincing in their argument for settling this question as they propose.

They point out that equating an administrative decision with a law seems anomalous but do not explore the
range of what the expression ‘administrative decision’ might entail. In an educational context, such a list might
include resolutions of a school board, formal board polices, administrative guidelines, similar documents issued
by a school governing board (where such bodies exist), as well less formal documents and finally, ad hoc verbal
decisions of school officials. The point of stipulating that a limit must be prescribed by law seems irrelevant if
this requirement embraces all of the foregoing. The logical implication of rejecting such a *99 broad interpreta-
tion is, as they suggest, to restrict the meaning of the expression to a formally recognized norm of general ap-
plication. There is considerable merit in such an approach. However, neither their opinion nor that of the major-
ity provides a satisfactory answer to the underlying question: What is the test by which one can decide if a given
decision can be considered to have been prescribed by law?

It is obvious that a limit contained in a statute would be considered as one prescribed by law. Following
Therens, one would also include a ‘regulation’ but this begs two crucial questions: How does one define a regu-
lation? and How does one distinguish a regulation from an administrative decision that cannot be considered
regulatory?

The majority appears content to see a chain of delegated authority from the Education Act to the school
board and the school governing board. However, it seems well established in administrative law that the delega-
tion of authority to a body to make decisions, including policies and rules, does not per force imply that this
body has been granted regulatory authority - to make a decision that can be considered as law. [FN72] That
surely is the essence of a regulation; it is ‘subordinate legislation.’ Only Parliament or a provincial legislature
has the constitutional authority to make law but either may delegate this authority and when it does so, the acts
adopted by the delegate constitute subordinate legislation. [FN73]
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Determining whether a particular decision of a body can be considered regulatory depends on the enabling
legislation, as well as other relevant statutes such as a Regulations Act or an Interpretation Act. However, one
can say, in general terms, [FN74] that a decision can be considered as subordinate legislation if its regulatory au-
thority is clearly provided for by statute; it is normative and impersonal; and has the constraining force derived
from the statute which is its ultimate authority. [FN75] Thus, any administrative *100 decision that cannot satis-
fy these criteria should not be considered as a limit prescribed by law. [FN76]

The minority opinion, despite its emphasis on the importance of the normative character of a regulation,
seems content to let all administrative decisions be considered by a single standard without any recognition of
the special status of a decision that can be considered as prescribed by law under section 1. The other aspect of
the minority reasoning that is troubling is the assertion that administrative decision makers should not have to
justify their decisions under section 1.

Deschamps and Abella JJ. assert that such a requirement “makes the decision making process formalistic and
distracts the reviewing court from the objective of the analysis, which relates instead to the substance of the de-
cision and consists of determining whether it is correct ... or reasonable ....” [FN77] This approach appears to
by-pass a critical issue: If the administrative decision is a limit prescribed by law, then it should be subject to the
same standard of review applied to any such limit. If it is not being treated as such a limit, then it must be based
on some other existing limit, which must be subjected to a section 1 analysis. If such a valid limit exists, then
the court should determine if the administrative decision respects this valid limit. In the absence of such a norm
the court's only role should be to ascertain if the decision violated any human rights. If it did, there should be no
defence possible.

Neither the majority nor the minority of the Supreme Court considered the absence of valid limits in light of
provisions of the Québec Charter, as they both confined their analysis to the limits to freedom of religion under
the Canadian Charter. [FN78]

(ii) Ascertaining the Reasonableness of a Legal Limit

Both the Court of Appeal and the Supreme Court analyzed the school board decision in light of the criteria
set forth in the Oakes test, [FN79] namely *101 that the legislative objective being pursued is sufficiently im-
portant to warrant limiting a constitutional right; there is a rational connection between the means chosen by the
state authority and the objective; the means restricts the right no more than necessary; and the effect of the limit-
ation is proportional to the objective.

The Court of Appeal quickly decided that the importance of the objective of school safety was evident to all,
thereby satisfying the first criterion of the Oakes test. The Court did not explicitly proceed, step-by-step, through
the Oakes test but relied on two cases to support a finding of reasonableness. The first held that it was legitimate
to ban kirpans from being carried aboard a commercial aircraft, the second, to ban kirpans from the courtroom.

In assessing whether or not the respondent's weapons policy can be modified so as to accommodate
Sikhs detrimentally affected, consideration must be given to the environment in which the rule must be
applied. In this regard, we are satisfied that aircraft present a unique environment. Groups of strangers are
brought together and are required to stay together, in confined spaces, for prolonged periods of time.
Emergency, medical and police assistance are not readily accessible. [FN80]

The ruling serves a transcending public interest that justice be administered in an environment free
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from any influence which may tend to thwart the process. Possession in the court-room of weapons, or
articles capable of use as such, by parties or others is one such influence. A weapon does not cease to be a
weapon because it is a religious symbol subject to strictures of the faith regarding use. [FN81]

No argument was presented as to why these two cases should be considered while Pandori, the obviously
analogous case, was ignored. The Court of Appeal simply asserted:

The uncontradicted evidence described an upsurge of violent incidents where dangerous objects were
used. School staff have an important challenge to meet, namely, the obligation to provide an environment
for learning and to combat this violence. I cannot convince myself that the security requirements of
schools are less than those required for the courts or airplanes. [FN82]

The Court of Appeal did consider whether some form of accommodation existed which would allow the
kirpan, while respecting the school's *102 obligation to preserve a safe learning environment. It answered this
question in the negative, concluding that accommodating kirpans constituted an excessive constraint on the
school. [FN83]

The Supreme Court also found little difficulty in accepting that maintaining a reasonable level of safety was
a pressing and substantial objective, nor that the means chosen was rationally connected to this objective.
However, satisfying the criterion of minimal impairment required a much more detailed analysis. In so doing,
the Court raised the issue of reasonable accommodation and its relation to the Oakes test, namely that “the min-
imal impairment test ... corresponds in large part with the undue hardship defence against the duty of reasonable
accommodation in the context of human rights legislation.” [FN84] Citing this passage with approval makes it
clear that the duty to accommodate is part of the obligation to respect human rights, while a claim of undue
hardship is part of the defence. [FN85]

In their minority opinion, Deschamps and Abella JJ. take issue with this reasoning. They refer to the doctrine
of reasonable accommodation which they argue developed primarily to balance private interests (e.g. employers
versus employees) and should remain so:

The process required by the duty of reasonable accommodation takes into account the specific details
of the circumstances of the parties and allows for dialogue between them. This dialogue enables them to
reconcile their positions and find common ground tailored to their own needs.

The approach is different, however, in the case of minimal impairment when it is considered in the
context of the broad impact of the result of the constitutional justification analysis. The justification of the
infringement is based on societal interests, not on the needs of the individual parties. An administrative
law analysis is microcosmic, whereas a constitutional law analysis is generally macro-*103 cosmic. The
values involved may be different. We believe that there is an advantage to keeping these approaches sep-
arate. [FN86]

This reasoning appears to ignore the unavoidable metamorphosis of human rights legislation in a post-
Charter environment. For many years, most human rights codes in Canada have contained language that allows
employers and others to limit rights on the basis of a bona fide requirement (“BFR”), qualification or rule.
[FN87] However, since the advent of the Canadian Charter, such rules are now scrutinized to see if they can be
considered as a reasonable limit under section 1. This new reality was set forth for the first time in the Meiorin
standard. [FN88] Although this case arose from employment in the public sector, the standard applies equally to
the private sector and to non-employment situations in both sectors. This standard applies to exceptions in hu-
man rights codes and, by extension, to the BFRs and preferential programs they allow. [FN89] Following Meior-
in, the legal basis of the limit is the enabling language of the human rights code, but the actual limit is the rule
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set for by the employer of other actor. [FN90]

Showing that accommodation presents a difficulty, even a serious one, for the employer or a service provider
such as a school, is not enough, it must be shown that it is impossible to accommodate the student, or some other
member of the school community, without imposing undue hardship upon the school. The Meiorin standard can
be seen as a specialized*104 application of the Oakes test and has changed the frame of reference for reviewing
a BFR other rule.

BFRs used to be determined in a frame that, essentially, sought to balance the rights and obligations
of private actors, such as employees and employers. Now the balancing act is a matter of individual rights
and public policy. It is not simply that Charter standards are higher; they are conceptually different. If the
legislature chooses not to legislate non-discrimination in the workplace, for example, then the application
of the Charter in that milieu is foreclosed. However, if the legislature chooses to do so, it automatically
attracts Charter scrutiny of the legislation and, through it, of the milieu itself. That scrutiny is based on an
expansive view of equality rights under section 15 that can only be limited under public policy interests
that satisfy the Oakes test under section 1. [FN91]

In Multani, the substantive issue was whether the school rule - the total ban on the wearing of the kirpan -
was necessary or whether some lesser form of restriction was possible without creating undue hardship. If
answered in the affirmative then the total ban would fail to satisfy the minimal impairment criterion of the
Oakes test (or the third criterion of the Meiorin standard). The Supreme Court found that there was a singular
lack of compelling evidence to support the necessity of a total ban, citing the following passage of the trial de-
cision:

[T]he Court is of the view that the school board would not suffer any major inconvenience if an order
were made under conditions required to ensure a safe environment. The Court does not believe that the
safety of the environment would be compromised. In argument, it was stated that in the last 100 years, not
a single case of kirpan-related violence has been reported. Moreover, in a school setting, there are usually
all sorts of instruments that could be used as weapons during a violent incident, including compasses,
drawing implements and sports equipment, such as baseball bats. [FN92]

In contrast to the Court of Appeal, the Supreme Court did not find that the ban on kirpans in airplanes and
courtrooms [FN93] was persuasive, citing Pandori which, as mentioned above, was virtually ignored by the
Court of Appeal:

Courts and schools are not comparable institutions. One is a tightly circumscribed environment in
which contending elements, adversarially aligned, strive to obtain justice as they see it, with judge and/or
jury determining the final outcome. Schools on the other hand are living communities which, while sub-
ject to some controls, engage in the enterprise of education in which both teachers and students are part-
ners. Also, a court appearance is temporary (a Khalka Sikh could conceivably deal with the prohibition of
the kirpan as he/she would on an airplane *105 ride) and is therefore not comparable to the years a student
spends in the school system. [FN94]

The Supreme Court likewise rejected the claims that allowing the plaintiff to wear his kirpan to school could
have a ripple effect causing other students to arm themselves or that the presence of kirpans in schools would
contribute to a poisoning of the school environment because: “the kirpan is a symbol of violence and ... sends
the message that using force is the way to assert rights and resolve conflict ...” [FN95] The Court took great ex-
ception to this assertion, stating:
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The argument that the wearing of kirpans should be prohibited because the kirpan is a symbol of viol-
ence and because it sends the message that using force is necessary to assert rights and resolve conflict
must fail. Not only is this assertion contradicted by the evidence regarding the symbolic nature of the
kirpan, it is also disrespectful to believers in the Sikh religion and does not take into account Canadian
values based on multiculturalism. [FN96]

Since the Court found the prohibition unreasonable it did not need to consider the final criterion of the
Oakes test, that the effect of the limitation is proportional to the objective. However, it agreed with the inter-
vener Canadian Civil Liberties Association that it was important to underscore the effects that could result from
an absolute prohibition. To this end it cited with approval the following passages from three previous Supreme
Court decisions:

A school is a communication centre for a whole range of values and aspirations of a society. In large
part, it defines the values that transcend society through the educational medium. The school is an arena
for the exchange of ideas and must, therefore, be premised upon principles of tolerance and impartiality
so that all persons within the school environment feel equally free to participate. [FN97]

[S]chools ... have a duty to foster the respect of their students for the constitutional rights of all mem-
bers of society. Learning respect for those rights is essential to our democratic society and should be part
of the education of all students. These values are best taught by example and may be undermined if the
students' rights are ignored by those in authority. [FN98]

*106 Our Court [has] accepted ... that teachers are a medium for the transmission of values ....
Schools are meant to develop civic virtue and responsible citizenship, to educate in an environment free
of bias, prejudice and intolerance. [FN99]

As stated at the beginning of this comment, this decision as been characterized as “a ringing defence of reli-
gious freedom.” [FN100] However, it is a carefully balanced judgment that took due consideration of the reas-
onable safety concerns of school officials. To quote the comment of one respondent to the article in La Presse
cited earlier: “There are severe restrictions on the wearing of the kirpan that provide maximum security.”
[FN101]

In contrast to the Court of Appeal, the Supreme Court understood the difference between the environment of
a school and that of an airplane or courtroom and rejected the analogies presented by the school board. In
schools, an ongoing infringement of human rights is measured in years, not hours. Consequently, the impact of
the infringement is much greater, which argues for a more careful scrutiny of both the reasons for, and the scope
of, any allowable limit. The heightened consequences of the risk presented by a kirpan on an aircraft was one of
the factors that led to the Nijjar decision: “The relatively low likelihood that such incidents could occur on board
an aircraft must, however, be considered in light of the potentially life-threatening consequences of such events
....” [FN102] Furthermore, this case explicitly recognized the differences between an aircraft and a school:

Unlike the school environment in issue in the Pandori case, where there is an ongoing relationship
between the student and the school and with that a meaningful opportunity to assess the circumstances of
the individual seeking the accommodation, air travel involves a transitory population. Significant numbers
of people are processed each day, with minimal opportunity for assessment. [FN103]

In summary then, the Supreme Court held that the plaintiff's freedom of religion had been infringed on the
basis of a school rule that did not satisfy the third criterion of the Oakes test (minimal impairment) and would
not have satisfied the fourth criterion (proportional effect) had it been necessary to apply it. For reasons that re-
main unexplained, the Court *107 did not refer to the Meiorin standard, although the judgment is consistent with
this standard.
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4. IMPLICATIONS FOR POLICY AND PRACTICE

(a) Signposts to the Present and the Future

The background to this case provided important contextual data for a complete understanding of the issues.
As stated by another Québec Task Force: “The process of becoming socially literate involves mastering a certain
number of common historical references points that are signposts to understanding current events, public affairs,
and social issues.” [FN104] Issues of accommodation in relation to religion in Québec schools have rarely been
raised in the past because of the constitutionally entrenched protection of Catholic and Protestant privilege and
the government's use of the override clauses for other denominational matters not covered by section 93. The
combination of section 93 and the override effectively foreclosed the possibility of most cases succeeding and
placed schools in a legal straightjacket. [FN105] However, for two main reasons - language and diversity -
mainstream religious beliefs no longer provided an acceptable normative framework for defining rights and ob-
ligations in public education.

In 1968, a decision by a Catholic school board in Montréal to replace bilingual instruction was bitterly op-
posed by the local Italian community. This controversy ignited a firestorm that eventually led to Bill 101 and the
restriction of access to English language instruction. [FN106] The French language, the fervent symbol of rising
Québec nationalism, gradually supplanted religion as the dominant cultural icon in the province. Religion *108
faded into the background, partly because of the ascendancy of language, partly because the rise of secularism
unleashed by the Quiet Revolution but also because its place in schools was not under threat. However, religion
re-emerged as an important marker of identity when it came under threat, [FN107] a shift that occurred as the
threat to language was diminishing.

In the past, mainstream French, Catholic schools were relatively unaffected by successive waves of immig-
ration. This situation changed dramatically when restrictive language legislation brought more and more immig-
rants into these mainstream schools, especially in Montréal. In contrast to English, Protestant schools, which
have a much longer experience with diversity, French, Catholic schools have had a much shorter time in which
to respond to the challenges of pluralism. These relatively abrupt changes in the demographic composition of
mainstream schools explain, at least in part, the tensions that led to the dispute seen in Multani.

The recent reform of education has eliminated all denominational structures from the education system and
the last vestiges of this discriminatory regime, namely preferential treatment of Catholic and Protestant MRI,
will disappear by 2008. Government policy on educational integration and intercultural education is meant to
place everyone on a more equal footing in schools. This policy reflects a certain ambivalence with regard to the
proposed convergence of two policy objectives: the adoption by minorities of the shared values of the majority,
and the latter's openness to diversity. However, as suggested by McAndrew, this apparent ambivalence may
simply reflect a policy strategy of incremental change.

The issues raised by the Multani case must thus be understood against this historical backdrop and the cur-
rent state of schools: “In the space of a few decades, Québec society has evolved from the quasi hegemony of
the crucifix, with a few kippas here and there, to the hijab and the kirpan.” [FN108] The debate over denomina-
tional rights, previously confined to a contest between school boards and the government over the reach of sec-
tion 93, [FN109] is now focused on the nature and mission of the school itself.

*109 Commenting on the trial decision in this case, Gaudreault-Desbiens deplored the intervention of the
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Attorney General in what appeared at the time to be a consent judgment, and the regrettable message it commu-
nicated regarding the government's vision of tolerance in a pluralist society. [FN110] This intervention, made in
the name of public order, raised the stakes in this case, pitting religious toleration against safety and security in
schools.

(b) The Preoccupation with Public Security

In my earlier comment on this case, I stated that it might reflect an overlay of the broader issue of public
safety and security in a post 9/1l world. As Stein has observed: “Terror challenges much of what defines open,
multicultural, knowledge-based, democratic society .... Citizens will have to choose yet again the appropriate
boundaries for a state that is necessarily seeking out those living among us who are prepared to exploit our open-
ness, our diversity, and our respect for rights in order to attack what we cherish.” [FN111] While the threat of
terrorism is real, there can be little doubt that certain world leaders exaggerate the scope of this threat and ex-
ploit it to support government policy that might otherwise be difficult to defend. Closer to home, Gaudreau-Des-
biens asks whether the obsession with security shown by public officials since 9/11 does not mask a latent insec-
urity of identity and sense of helplessness in the face of the steady growth of pluralism. [FN112] To the extent
that he is correct, the threat to human rights is obvious, as is the need for the courts to counterbalance such a
tendency.

Although the need for vigilance is greatest in cases where issues of state security are alleged, the more insi-
dious danger is that of creeping apathy toward other violations of human rights in the name of supposedly ana-
logous situations, such as school security. The negative image of Islam since September 2001 persists, despite
efforts to distinguish the small minority of Islamic terrorists from the vast majority of practising Muslims.
[FN113] The adoption in France of legislation to bar the wearing of any *110 conspicuous religious symbols in
a public schools has been made in the name of the threat to public order posed by articles such as the Muslim
hijab. [FN114] As stated previously: “It seems to this author that the legislation poses a much greater threat to
public order than religious apparel might ever cause. The legislature would be much better advised to combat re-
ligious and racial intolerance that appears to be on the rise in France as well as in a number of countries, includ-
ing Canada.” [FN115]

(c) The Corollary to the Protection of Human Rights - Education

Like every public agency, schools have a duty to respect human rights norms. However, they also have a
special responsibility in transmitting these norms to students, one that is recognized in various international hu-
man rights instruments. Thus, for example, the Convention on the Rights of the Child states that the education of
the child shall be directed to, among other ends: “[t]he development of respect for human rights and fundamental
freedoms, and for the principles enshrined in the Charter of the United Nations.” [FN116] As stated in the de-
claration of the United Nations Decade for Human Rights Education: “human rights education should involve
more than the provision of information and should constitute a comprehensive life-long process by which people
at all levels in development and in all strata of society learn respect for the dignity of others and the means and
methods of ensuring that respect in all societies.” [FN117]

Québec's human rights commission offers a series of nine workshops for schools, beginning with Human
Rights Literacy For Students: Global Citizens of the New Millennium. [FN118] Education policy encourages
citizenship education as part of its policy on interculturalism, [FN119] and the Basic School Regulation man-
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dates services designed to educate students about *111 their rights and responsibilities. [FN120] These services
stress practical applications of citizenship and values education. [FN121] Including human rights education
seems a ‘natural fit’ even if it is not a formal component of these services.

Human rights education may be conceived of as a form of social change that begins with an individual, then
extends to a group and finally to society at large. It provides an opportunity for students to explore real issues in
their own environment as well as those in the broader society in which they live and in other contexts around the
globe. When given a chance, students of all ages have an amazing capacity to deal constructively with complex
issues, and will be much more likely to do so when these issues relate to their lives, both in and out of school.

5. CONCLUSION

The purpose of this commentary was to provide an analysis of the Multani case, in light of the historical con-
text of education in Québec, especially in relation to religious and cultural minorities. This case has several im-
plications for policy and practice, including: the importance of context in addressing human rights issues; the
potential threat to human rights because of concerns over state security - both real and imagined; and the role of
human rights education to inculcate the principles of human rights in the everyday lives of students, teachers and
other members of the educational community.

The decision of the Supreme Court of Canada may be resented by those who see minority rights as an un-
warranted infringement on the democratic right of the majority to adopt the policies and practices it espouses.
However, democracy does not simply mean blindly following the will of the majority, which can easily become
the tyranny of the majority. Democratic principles also require that the interests of minorities be protected and
not ignored simply because they are not numerically sufficient to ‘win the day.’

Liberal democracies are based on two principles. The first of these, the democratic principle, requires
that the major social debates are decided by appropriate mechanisms expressing the will of the majority of
the people. The second, the *112 liberal principle, presupposes that the decisions made at the end of the
democratic process will be consistent with the normative restrictions imposed by individual rights. In par-
ticular, it seeks to ensure that the majority will not make decisions that are detrimental to human rights,
except in very serious and exceptional circumstances. [FN122]

The Supreme Court decision placed the micro issue of this case - the wearing of the kirpan in relation to
school safety - in proper perspective. It did not dismiss the legitimate concerns of the majority for a safe school
environment but held that a reasonable level of safety was the appropriate standard to consider. It held, cor-
rectly, that an individual's freedom of religion should not be trampled on for hypothetical concerns, let alone be-
cause of intolerance. The Supreme Court also delivered a strong message with regard to the macro issue of this
case - the importance of schools as a key public institution for the promotion of human rights. The citations from
Ross (Attis) and other cases, [FN123] underscore that a school must not only proclaim support for tolerance but
practise it by providing a welcoming environment to all students.

Tolerance does not mean that ‘anything goes,’ that minority rights are all the count; that is the role of section
1, to balance human rights and freedoms and those reasonable limits that are acceptable in a free and democratic
society. Tolerance does mean that all members of the school community, regardless of race, religion, ethnicity,
gender, or other such characteristics, are treated and feel treated as equal members of that community, deserving
of respect and dignity. That, above all else, is the first mission of a public school. The Québec Education Act no
longer recognizes schools as Catholic or Protestant and the remaining privileges based on these two denomina-
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tions will disappear in 2008. Eliminating this discrimination in law will have taken more than a decade. How
long the harder task of eliminating it in practice will take remains a matter of conjecture. [FN124]
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[FN50]. R. v. M. (M.R.), [1998] 3 S.C.R. 393, 166 D.L.R. (4th) 261, 1998 CarswellNS 346, 1998 CarswellNS
347 (S.C.C.) [cited to S.C.R.] at para. 49: “School authorities must be accorded a reasonable degree of discretion
and flexibility to enable them to ensure the safety of their students and to enforce school regulations.”

[FN51]. Chamberlain v. Surrey School District No. 36, [2002] 4 S.C.R. 710, 221 D.L.R. (4th) 156, 2002
CarswellBC 3021, 2002 CarswellBC 3022 (S.C.C.) [cited to S.C.R.] at para. 11 (“Chamberlain”).

[FN52]. Multani, above, note 1 (C.A.) at para. 49.

[FN53]. Multani, above, note 1 (S.C.C.) at para. 17.

[FN54]. Ibid. at para 16. Section 1 of the Canadian Charter reads as follows: “The Canadian Charter of Rights
and Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed
by law as can be demonstrably justified in a free and democratic society.”

[FN55]. Ibid. at para 20, with reference to Martin v. Nova Scotia (Workers' Compensation Board), (sub nom.
Nova Scotia (Workers' Compensation Board) v. Martin) [2003] 2 S.C.R. 504, (sub nom. Nova Scotia (Workers'
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(S.C.C.) (“Oakes”).

[FN80]. Nijjar v. Canada 3000 Airlines (1999), 36 C.H.R.R. D/76, 1999 CarswellNat 3193 (Can. Human Rights
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[FN116]. Convention on the Rights of the Child, UN Doc. A/Res/44/25, 20 November 1989, art. 29(b).
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RES/49/184,December 23, 1994.
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[FN123]. See above, text associated with notes 97, 98 and 99.

[FN124]. In an ironic post script to this case, when I wrote the previous comment on this case, the City of
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